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JOSEPH A. CARABILLO, 
Plaintiff, 



ULLICO INC., THE UNION 
LABOR LIFE INSURANCE 
COMPANY, THE ULLICO INC. 
NON-QUALIFIED DEFERRED 
COMPENSATION PLAN, 
THE UNION LABOR LIFE 
AUXILIARY RETIREMENT 
BENEFITS PLAN, and MARK 
SINGLETON, in his capacity as 
a Plan Administrator, 



JOSEPH A CARABILLO, ROBERT; 
A. GEORGINE, JOHN K. GRELLE,' 
JAMES W. LUCE; ANN J. 
O'BRIEN, TRUSTEE, 
ROBERT A. AND MARY RJTA 
GEORGINE TRUST; and PACIFIC 
LIFE INSURANCE COMPANY, 

Counterclaim Defendants. 



CASE NUMBER: I:03CV0I556(RLJ) 
DECK TYPE: Labor/ERJSA (non-employn 



AMENDED ANSWER AND COUNTERCLAIM 
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13. Admits plaintiff cleaned out his desk and office; that there occurred ce 
correspondence with ULLICO employees concerning the June 1, 2003, Early Retiren 
Program and benefits under that program; that he had wound up al! his ULLICO duti. 
responsibilities and ceased in all respects to function as an employee; and does not he 
knowledge or infoimalion sufficient to form a belief as to the truth of the remaining t 
of paragraph 13. 



ULLICO te 



lat by letter marked Friday, May 30, 2003, the Acting President 

reasons, management had lost confidence in him; and denies the remaining allegations of 

1 5. Denies the allegations of paragraph 15. 
A5i to Claim I - ERISA Violation : 

16. Denies the allegations of paragraph 16. 

1 7. Denies all allegations of direct and proximate result; and admits that plaintin 
being denied retiremem benefits under the June I, 2003 Early Retirement Prog-am; that he i 
receiving pension payments, health insurance coverage and life insurance coverage under tl 
June 1, 2003 Early Retirement Program; and denies the remaining allegations of paragraph 
As to Claim 11 - Breach of Contract : 



18. Deni 



ies the allegations of paragraph 18. 
the allegafions of paragraph 19. 
the allegations of paragraph 20. 
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IS of paragraph 21. 
IS of paragraph 22. 
IS of paragraph 23- 

SEVENTH DEFENSE 
e relief sought. 



(Breach of: 



COUNTERCLAIM 

Fiduciary Dut>..- 
Declaratory Judgmc 



■. Breach of 






1 . This counterclaim seeks compensatory and equitable relief m 

millions of dollars in windfall profits and other benefits that plaintiff and coi 
Joseph Carabillo ("Carabillo") and certain other corporate insiders joined as counterclaim 
defendants reaped through self-dealing primarily during the period 1998-2001, all at the exp 
of and in violation of their fiduciary and contractual duties to, ULLICO and its shareholder 



risdicti 



2. This Court has jurisdi( 
1331 (federal questions), 28 U.S.C. § 
(ERISA), 28 U.S.C. § 1367 (suppleni 
Judgment) and also under the doctrin 



Fed. R. Civ. P 13, 19 and 20, 28 U.S.C. § 
of citizenship), 29 U.S.C. § 1 132(a)(3)- 
,), 28 U.S.C. §2201 (Declaratory 
d ancillary jurisdiction. The amount in 



rofS'i 



Court pursuant to 28 U.S.C. § 1391(a) and 29 U.S.C. § 1 132(e)(2). This Court has personal 
jurisdiction over the counterclaim defendants pursuant to Fed. R. Civ- P. 4(e) and (k) and 1 3. a 
D.C. Code §13-423. 
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m Plaintiff ULLICO Inc. is a corporation formed under I 



state of Maiyland, with its principal place of business in the District of Columbia ("ULLICO"). 
ULLICO was created in 1987 as a holding company in order to raise capital for its various 
subsidiaries that provide insurance, pension, health and management and lending services to 
unions union members and their families, and benefit funds. Its subsidiaries include 
counterclaim plaintifTThe Union Labor Life Insurance Company, formed in 19Q5, to provide life 
insurance to union members in high-risk jobs. ULLICO's Board of Directors has historically 
consisted primarily of present or former officers of unions affiliated with the AFL-CIO and their 
affiliated Taft-Hartley funds, who are major ULLICO shareholders. It also serves as a Plan 
Administrator for the Union Labor Life Auxiliary Retirement Benefits Plan, or its successor. 

4 Counterclaim PlaintifTThe Union Labor Life Insurance Company ("Union Labor 
Life") is a Maryland corporation with its principle place of business in the District of Columbia, 
and created The Union Labor Life Auxiliary Retirement Benefits Plan. 

5 Counterclaim Plaintiff ULLICO Inc. Non-Qualified Deferred Compensation Plan 
is an employee benefits plan, purportedly established by ULLICO, effective as of August 1, 

1998- 

6. Counterclaim Plaintiff Union Labor Life Auxiliary Retirement Benefits Plan is an 

employee benefits plan, established by Union Labor Life Insurance Company effective as of 
January 1, 1983. 

7 Counterclaim Plaintiff Mark Singleton if the Chief Financial Officer of ULLICO 
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Compensation PI 



m plaintiff solely in 



8. Counterclaim Defendant Robert Georgine ("Georgine") is a citizen of the State of 

Maryland and served as Chairman of the Board of Directors of ULLICO and its Executive 
Comminee. He was employed by ULLiCO as its Chairman beginning on December 5, 1990, 
and as President and Chief Executive Ofllcer beginning on May 6, 1997, until May 8, 2003, 



when he ceased to serve a 
threat of dismissal for cat 



as President under tl 



Counterclaim Defendant Joseph Carabillc 



:n of the 



Commonwealth of Virginia and was employed by ULLICO as the Company's Chief Legal 
Officer from March 2, 1 987 until he was terminated for cause on May 30, 2003. 

1 0. Counterclaim Defendant John K. Grelle ("Grelle") is a citizen of the 
Commonwealth of Virginia and was employed by ULLICO as a Senior Vice President and C 
Financial Officer of the Company from January 2, 1996, until his resignation on February 25 
2003. 

11. Counterclaim Defendant James W. Luce ("Luce") is a citizen of the 
Commonwealth of Virginia and was employed by ULUCO as an Executive Vice President < 
the Company from February 14. 1983, until his retirement, effective June 1, 2003. For the 
purposes of the counterclaim, counterclaim defend 






12. Coui 



J. O'Brien, Trus 



defendant solely in her capacity as Trustee of the Robert A. and Mary Rita Georgine Life 
Insurance Trast and solely for the purposes of adjudicating the rights of ULLICO and 
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counterclaim defendant Robert A. Georgine under the Split Dollar Life Insurance Agreement and 

1 3. Counterclaim Defendant Pacific Life Insurance Company is the issuer of Pacific 

Estate Preserver, Policy No. 1 A23725140, which is owned by the Robert A. and Maiy Rita 

Georgine Trust and issued in connection with the Split Dollar Life Insurance Agreement between 

ULLICO Inc. and the Robert A. and Maiy Rita Georgine Life Insurance Trust entered into as 

pan of defendant Robert A. Georgine's Employment Agreement, effective October 1, 1999. 

Facts 
(General Allegations As To All Counts) 

14. During the relevam period, ULLICO was a privately held corporation with three 

classes of stock that consist of (i) voting Capital Slock; (ii) Class A voting stock; and (iii) Class 

B non-voting stock. By June 1998, ULLICO had issued and outstanding approximately 256,000 

shares of Capital Stock, 6.7 million shares of Class A stock, and 753,000 shares of Class B stock. 

ULLICO InvesLs in Globa l Crossing 



In February 1997, the Board approved as part of a privs 



tof$7.6m 



;d Nautilus LLC, tl 



predecessor of Global Crossing. 

16. In August 1 998, Global Crossing became a publicly traded company with its 
initial public offering, at which time ULLlCO's share of Global Crossing was worth mon: than 
30 times its initial investment; over the life of that investment, ULLICO realized a gross profit of 
approximately $486 million on its original investment. 

17. Throughout 1 998 and 1 999, Global Crossing's value continued to rise 
dramatically so that by the end of 1999, ULLlCO's unrealized and after tax realized gains on its 
Global Crossing investment was more tha 



or 85% of ULLICO-s t 



Case 1:06-cv-00080-RJL Document 44-6 Filed 01/18/2007 Page 8 of 50 



equity. Because of the skyroctoing value of Global Crossing stock, the book value of 
ULLICO's stock increased nearly 600% between December 31, 1997 and December 31, 1999. 
IJLLICO Adopts a Formal Rep urchase Program in 1997 
18. Before 1 997, ULLICO paid high annual cash and stock dividends, typically in the 
range of an annual S% cash and 10% stock dividend. However, in the spring of 1997 the Board 
decided to use a share redemption program to replace dividends as the principal means to 
distribute to shareholders a return on their investment and also to provide liquidity for ULLICO's 

to shareholder distributions through stock redemptions, the ULLICO Board approved a formal 
stock repurchase program, under which ULLICO would repurchase shares of ULLICO Class A 
and B slock that had been acquired through what had been known as the preferred certificate 
program (the "1997 Repurchase Program"). The 1997 Repurchase Program envisioned that 
ULLICO would be allowed to repurchase $ 1 80 million in Class A and B stock over 1 1 years, 
with $30 million of stock being repurchased in 1997 and $15 million in each of the following 10 
years. Consistent with the business purpose for the 1997 Repurchase Program, ULLICO 
decreased its dividend from 8% in 1996 to 2% in 1997 and 1998 and eliminated dividends 
completely in 1999. 

20. Consistent with its business objective to replace dividends with other types of 

redemptions would be prorated based on the total number of shares tendered, thereby ensuring 
the proportionate and equitable distribution of ULLICO's ftinds among shareholders. The only 
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on authorized by the Board would b 
all of which would be repurchased ' 
ncement of the 1997 Repurchase Pr 
shares- This change in threshold w: 



ition threshold was raised fn 
sdbytheBoardortheExeci 



rii^iir o Adopts a 






se PrograiB 



21 Historically, the price of ULLlCO's stock had been set at $25 per share. In 

to facilitate the 1997 Repurchase Program, the Board decided that beginning in May 1997, 
would abandon its method of' 

per share. Under this method, the stock price was determined by taking t 
Equity," as reflected on the Con 



=d on ULLlCO's | 



persh 



e "Total Shareholder 



thet. 



ted December 31 t 
Sing shares of Capital, Class A and 



er of outs 
f 1 997, based on the book va 



Program, ULLICO adopted the following prio 



)n with the 1 997 Repurchase 
: period 1997-2003: 



May, 1997 
b. May, 1998 


May, 1998: 
May, 1999: 


c. May, 1999 


May, 2000: 


d. May, 2000 


May, 2001: 


e. May, 2001 


May, 2002: 


f. May, 2002 


May, 2003: 



$74.87 
$46.58 
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rnr nnrate Insiders Utilize the New Price Formula 
to ReaiTPei^^innal Benefits from the Run riTnf ULLICO Stock 

23 With the clear prospects for the dramatic rise in ULLICO stock as a result of the 

Global Crossing investment, a series of programs were put into place that allowed the senior 

lirectors of ULLICO to unjustly enrich themselves by exploiting for purposes 



officers and di 

never intended ULLlCO's method of determining share 

Repurchase Program. These programs were either to tl 



le 1997 



1 of ULLlCO's ( 



disproportionately in relationship to other larger shareholders and were proposed and 
implemented either through uUra .ires or other improper actions, including without lim 
material misrepresentations and omissions in certain legally required disclosures. 



24. Beginning in 1998, the m; 



nt of ULLICO, acting principally through 



Georgine and Carabillo, designed, sponsored, endorsed, and implemented a series of programs 
ansactions to divert to the senior officers and directors of the company corporate profits 
and other distributions generated by the Global Crossing investment. These p.x>grams included: 

( 1 ) ihe ! 998 and 1 999 Stock Offer Programs, available only to senior officer: 

(2) the 1 998, 1 999, 2000, and 200 1 Formal Repurchase Programs, which had 
,he effect of exempting officers and directors from any proration and 
which, in fact, allowed certain officers and directors, including the 
counterclaim defendant officers, to receive disproportionate distributions 
of ULLICO funds; 

(3) an improperly authorized program of "discretionary" repurchases in 200 
and 2001, under which Georgine and Carabillo caused ULLICO to 
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repurchase nearly $15 million of ULLICO stock from coiporate insiders, 
including all of the counterclaim defendant officers; 

(4) a non-quaUfied "Top Hal" Deferred Compensation Plan, under which 
certain corporate officers could "defer" portions of their compensation, 
including incentive payments, into "deemed investments" of b'LLICO 
stock that was "deemed" purchased and sold using the price formula 
adopted for the 1997 Repurchase Program; 

(5) special Global Crossing "incentive payments" to the most senior officers. 



nefits for th 






an Auxiliary Retirement Benefits Plan, accomplished through a purported 
amendment of the Qualified Pension Plan and Trust, adopted by the 

approval; and 
(7) a Stock Purchase and Credit Agreement for Georgine, never approved by 
the Board or Executive Committee, under which Georgine received 
without cost 40,000 shares of ULLICO stock, with special "put" 
provisions obligating ULLICO to repurchase those shares at Georgine's 
request. 
A key feature to many of these programs was the use of the price fonnula, adopted by the Board 
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replacement of dividend distribution, to improperly direct millions of dollars to corporate 

insiders. 

Thp 1998 and 1999 Slock Offer Programs lo Corporate Insiders 

25. On February 1 1, 1998, the Board's Executive Committee, headed by Georgine 
and with Carabillo's endorsement, appointed purportedly pursuant to Article VI, Section 1 of th. 



By-Laws, a Compens! 



)n all matters 



e tablishment and administration of all programs and agreements relating to compensation, 
whether current or deferred." provided, however, that "[n]o member of the Committee shall 
participate in the determination of any matter affecting his own compensation." 

26. On July 27, 1 998, purportedly pursuant to the Executive Committee's February 
11 , 1 998 resolution, and motivated by the remarkable performance of ULLlCO's Global 
Crossing investment the Compensation Committee, at the request and with the approval of 
Georgine and Carabillo, authorized the offer of up to 2,000 shares of Class A slock to each 
director and offrcer of ULLICO and directed Georgine to implement the program "at the earliest 
opportunity" (the "1998 Stock Offer Program"). 

27. On February 1 3, 1 999, the Executive Committee again appointed a Compensatio. 

(omitting any mention of directors); and on May 13, 1999, the Compensation Committee 
authorized defendam Georgine to offer up to 4,000 shares of ULLICO stock to senior officers 



s 1998 year-end 



fmancials, (the "1999 Stock Offer Program"). The offers were lo oc 
course of the year 1999 at the Chairman's [Georgine's] discretion." 
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28. On December 1 7, 1 999, despite warning from outside counsel that there were 
"issues involved in any sale" of ULLICO stock to officers and directors, Georgine with 
CarabiUo's approval offered each senior officer and director the right to purchase up to 4,000 
shares of Class A stock at $53.94 per share. 

29 In connection with the 1 999 Stock Offer Program, Georgine and Carabillo, 
without any Board or Compensation Committee approval, caused ULLICO to enter into certain 
stock bu -back agreements with lenders to whom ULLICO stock had been pledged as security in 
order to provide credit support for loans to counterclaim defendants Georgine, Carabillo and 
Grelle for the purchase of ULLICO stock. 

30. Because the members of the Compensation Committee were eligible to participate 
in the 1998 and 1999 Stock Offer Programs, the actions of the Compensation Committee 
violated the February 1 1, 1998 and February 13, 1999 Executive Committee resolutions that 
expressly prohibited the Compensation Committee from participating in matters directly 

delegation of authority pursuant to the February 13, 1999, Executive Committee resolution when 
i, included directors as eligible participants under the 1999 Stock Offer Program. 

exceeded the scope of permissible activity with respect to the 1998 and 1999 Stock Offer 
Programs under Article VI, Section 2 of ULLlCO's by-laws. Under that provision of the by- 
laws, the Executive Committee, which established the Compensation Committee, did not have 

u - .K • <.,„„^pnf<:ir,(-k and therefore could not have dielegated any such 
the authority to authorize the issuance ot Slock ana tnererore COU.U , 

provisions of ULLlCO's by-laws allowed only those directors and officers that had been granted 
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the right of purchase to buy ULLICO stock; and none of the directors or officers that were 
r 'ble to participate in the 1 998 and 1 999 Stocij Offer Programs had been so designated. 

32. Following the actions of the Compensation Committee with respect to the 1998 
and 1999 Stock Offer Programs as aforesaid, Georgine and Carabillo offered to each director and 
senior officer of ULLICO the opportunity to buy 2.000 shares of ULLICO stock in July 1998 
and an additional 2,000 shares in October 1998 at a price of $28.70, and an additional 4,000 
shares in December 1999 at a price of $53.94. These prices were based on the book value price 
for the shares as of December 31 preceding the actual dates of purchase. 

33. All of the counterclaim defendant officers purchased stock pursuant to the 1998 
and 1 999 Stock Offer Program. TT,e counterclaim defendant officers were able to purchase 
ULLICO stock with knowledge that the purchase price was substantially below the book value 
that would likely be determined as of December 31, 1998 and 1999 and adopted by the Board the 
following May as the price for ULLICO slock. 

34. The 1998and 1999 Stock Purchase Programs approved by the Compensation 
Comminee resulted in self-interested transactions between ULLICO and its officers and directors 
in violation of Mao-Iand law and the Ilduciary duties of those directors who participated in the 
Compensation Comminee decision. Specifically, the Programs were used for the purposes of 
providing con>ora.e insiders with an opportunity no. available to other shareholders generally to 
buy stock and realize large quick profits with linle or no risk by using a pricing formula that had 
been adopled by the Board to replace dividend distributions to shareholders and to provide a 

35. The actions oflhe Compensation Committee in approving the 1 998 and 1 999 
stock offers were not reported to ULLICO's Board of Directors or Executive Committee, were 
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ot approved by either the 



Board or its Executive Committee, and to the extent that the 



Compensal 



ittee was deemed to have been delegated such authority, that delegation 
constituted a violation of Section 2-411 of the Maryland Code and otherwise violated the 
standards for fiduciary duties under Section 2^05.1. 

The 1998. 1999, 2000 and 2001 Repurchase Programs 
36. On May 4, 1 998, the Executive Committee, headed by Georgino and with the 
approval of Carabillo, authorized a $15 million repurchase program for Class A and B stock at 
$28.70 a share - the book value as of December 31, 1997. On June 30, 1998, Georgine, with 

November 9, 1998, Georgine, again with Carabillo's approval, formally offered to repurchase 
stock under the program. As in 1997, the 1998 repurchase program included a provision 
exempting holders ofl 0,000 or fewer shares from the program's proration provisions. 

37. OnMay 17, 1999, the Executive Committee^ again headed by Georgine and with 
the approval of Carabillo - authorized a $15 million repurchase of ULLICO stock at the "book 
value" price of $53.94 per share. On November 16, 1999, Georgine formally offered to 
repurchase $ 1 5 million of Class A and B stock at $53.94 a share. The repurchase offer closed on 
December 1 7, 1999, the same day Georgine offered stock to senior officers and directors under 
the 1999 stock offering. Like the 1997 and 1998 repurchase programs, the 1999 repurchase 
program again exempted from proration holders of fewer than 10.000 shares who tendered such 
shares. The repurchase offer was oversubscribed, and resulted in shareholders of more than 
10,000 shares being allowed to redeem only 91 .93% of shares tendered. Despite the doubling of 



Company stock price in a single year, no officer 
1998 stock offer in the 1999 Repurchase Prograi 
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38. As of December 31, 1999, Global Crossing slock had risen to approximately S50 
per share ($1 00 per share before adjustments for stock splits). However, by May. 2000, Global 
Crossing stock had fallen to nearly half its December 31, 1999 price levels and accordingly the 
actual book value of ULLICO was falling precipitously. 

39. Despite the quickly declining value of ULLICO's Global Crossing investment, on 
May 10, 2000, the Executive Committee of the Board led by Georgine, and with the approval of 
Carabilto, once again set the price of ULLICO stock based on its book value as of the preceding 
December 3 1 . and thereby approved a record high ULLICO stock price of $146.04 per share, a 
price neariy three times the price of $53.94 adopted by the Board the previous May. 

40. In light of the declining value of ULLICO's Global Crossing investment and its 
predictable effect on the value of ULLICO stock, the Executive Committee recognized that the 
stock price of $146.04 represented a premium over its actual value and on May 10, 2000, 
approved an "extraordinary" repurchase program in order to distribute equitably to all 
shareholders some of the returns on the Global Crossing investment (the "extraordinary" 
repurchase plan). 

4 1 . Under the "extraordinary" repurchase plan, ULLICO would repurchase up to 20% 
of ULLICO's outstanding stock, including Capital Stock, from all shareholders. Tlie program 
had an aggregate value of approximately $240 million and ULLICO planned to sell $360 million 
of its shares of Global Crossing by the end of 2000 in order to obtain the necessary cash to 
implement the program. 

42. The "extraordinary" repurchase plan was subject to a number of conditions, 
including that the market price of Global Crossing stock, then trading at about $33 per share, had 
to be not less than $43 per share, a price within approximately 1 5% of Global Crossing's stock 
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price on December 31,1 999. In the event that the program was oversubscribed, which was 
anticipated, all shareholders, including officers and directors, would be treated equally by having 
the same percentage of their stock holdings redeemed, except that tenders of shares by 
shareholders holding 100 shares or less would be accepted in total, without proration. 

43. On May 1 1, 2000, the Board approved this "extraordinary" repurchase plan with 
the conditions established by the Executive Committee after receiving from Credit Suisse First 
Boston an opinion that the program was favorable to stockholders and has been balanced in a 
manner so that it will not jeopardize ULLlCO's "well-being." 

44. By the end of August 2000, the market value of ULLlCO's Global Crossing 
investment had lost over $475 million since December 31, 1999. By November, 2000, the stock 
price of Global Crossing had failed to reach the $43 level; and on November 3, 2000, with 
Global Crossing slock trading at only $23 5/8 per share, the Board abandoned the 
"extraordinary" repurchase program. In its place, the Board approved a $30 million repurchase 
program at $146.04 per share, limited to holders of Class A and Class B shares (the "Actual 2000 
Repurchase Program"). This Program together with Georgine's unprecedented use of 
"discretionary" repurchases, discussed inira, provided grossly disproportionate redemptions to 
senior officers and directors. 

45. The Actual 2000 Repurchase Program had a number of features that worked to 
counterclaim defendam officers' benefit. In order to implement the program, all shareholders 

holdings. Given the high premium reflected in the p, 



ise price of$146.04 and the 
;red in an offering capped at 
r. Nevertheless, with Georgi 
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Carabillo's approval, an exemption from proration was adopted for sliareholders ovming 10,000 



shares or less. Moreover, Georgine 



:ncfited such in 



agreeing to repurchase ULUCO shares (at $146.04 per share), outside the formal repurchase 
program, from May to October 2000, even though none of the counterclaim defendant officers 
ever disclosed the details of those discretionary repurchases to the Board. 

46. On November 21 , 2000, Georgine, with Carabillo's approval, sent a letter to 
ULLlCO's shareholders announcing the Actual 2000 Repurchase Program. In his letter, 
Georgine misrepresented that all shareholders would "share ratably in the offering" and failed to 
disclose that shareholders holding fewer than 1 0,000 shares could avoid proration or that such 
shareholders could sell their shares outside the program at Georgine's "discretion" at the price o 
$ 146.04. On the contrary, Georgine staled that the company "continues to reserve its right, 
ursuant to the bylaws, to repurchase shares outside the Repurchase Program at $25 per share." 

47. On December 14, 2000, ULLICO, through Georgine and with Carabillo's 
approval, formally offered to repurchase $30 million of Class A and Class B Stock, but not 
Capital Stock. In the legally required tender offer documents that accompanied the offer, the 
exemption from proration for holders of less than 10,000 shares was disclosed, although there 
was no disclosure that Georgine intended or might repurchase shares from holders of 10,000 o, 
less shares outside the formal program at $146.04, that all ULUCO senior officers and directo, 
except Georgine held less than 10,000 shares, and that several senior officers and directors, 
including Georgine, had already redeemed shares at $146,04 through various "discretionaty" 
repurchases in 2000 before the tender offer commenced. To the contrary, the tender offer 
documents represented that "[t]he Company has not been advised that any of its directors and 
executive officers presently intend to tender any Shares personally owned by them pursuam tc 
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the OfTer" and that shares of the company "represented[ed) an excellent long-term investment 
opportunity." 

48. As one would have expected, the Actual 2000 Repurchase Program was wildly 
oversubscribed and, as a result, under the Program's proration rales ULLiCO could only 
repurchase 2.2% of the stock tendered by each shareholder owning more than 10,000 shares. In 
contrast, the senior ofTicers and directors who tendered shares had all of their shares repurchased 
without proration at $146.04. As a result, those senior officers and directors who tendered shares 
received more under the $30 million Actual 2000 Repurchase Program than they would have 
received under the abandoned $240 million "extraordinary" repurchase plan, which did not 
provide for any signiHcant proration. 

49. The Actual 2000 Repurchase Program was adopted in violation of the fiduciary 
duties and obligations owed to the Board and ULUCO by the senior executives who sponsored 
and presented those proposals to the Board, speciOcally counterclaim defendants Georgine and 
Carabillo. As in the 1998 and 1999 Slock Offer Programs, it used the same price formula to 
provide a return on investments to shareholders in lieu of dividends to provide windfall profits 
and disproportionate corporate distribution to shareholders who were corporate insiders. It 
resuhed in substantial self-interesled transactions disproportionately benefiting the counterclaim 



rv" Rep 






some time an informal "discretionary" repurchase | 
whereby ULLICO stock was eligible for repurchase at the discretion of the Board Chair 
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stence for many years, this discretionary program was not formally pres 
approval until November 2000. 
Following the Board's adoption of the $240 million "extraordinary" re 



plan in May 2OO0 (which would have exempted from proration only holders of 100 or less 
shares) but before the satisfaction of those conditions imposed on thai program, such as a rise in 
Global Crossing stock to $43 per share, and in advance of any authorization to go forward with 
any replacement repurchase program, Georgine undertook a series of unprecedented 
"discretionary" repurchases of ULLICO stock, where, at his sole discretion, the company 
repurchased shares from certain officers and directors at a price Georgine determined to be 
appropriate. 

52. Between May 2000 and November 2000, when the Actual 2000 Repurchase 

repurchase nearly 30,000 shares of company stock from senior officers and directors at $146.04 

disclosed to the full Board or to the shareholders in the lender offer documents that accompanied 
the later Actual 2000 Repurchase Program. In addition, Georgine knew, or should have known, 
at the time these discretionary repurchases were made, that Global Crossing stock had not 
reached the price level on which the Board conditioned the "extraordinary" repurchase of 
ULLICO stock at $146.04 per share. 

53. Following the expiration of the Actual 2000 Repurchase Program on January 1 6, 
2001, and before the May 2001 Board meeting at which a substantially lower ULLICO share 
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and caused ULLICO to repurchase an additional 3 1,212 shares of ULLICO stock at $146.04 per 
share, including shares of Capital Stock, from corporate insiders. 



shareholders, nor was it ever adequately disclosed to th( 
resolutions permitting Georgine to approve stock repurt 



;es was not advertised to ULLICO 
Board. At the November 3, 2000, 
etionary repurchases by passing 



ns taken by the Chairman or other appropri 



te officers of the 






DH falling within the scope of any of the preceding 






es purportedly ratified were nev( 



disclos( 



Total Stock Repurchased at $146.04 Per Share 

55. From 2000-2001, pursuant to the 2000 Actual Repurchase Program and 
Georgine's "discretionary" repurchases, the Company repurchased 305,636 shares of Class A 
and Capital Stock at the rate of $146.04 per share, resulting in a total cost to the Company of 
approximately $44.6 million, $30 million pursuant to the Actual 2000 Repurchase Program and 
$14 6 million in Georgine's "discretionary" purchases. Of the $14.6 million in discretionary 

value of $9-2 million. None of the individual repurchases were disclosed to or approved by the 
fiill Board, the Executive Committee or ULLICO shareholders. 

56. During the period 2000-200 1 , twenty directors and senior officers holding only 
1.3% of ULLICO slock redeemed 93,923 shares of Class A and Capital shares at $146.04 per 
share and received $13.7 million, or 31% of the total funds distributed by the Company, for stocl 
reourchases while the share price was set at $146.04. Approximately $9.6 miHion of the $13.7 
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million distributed to senior officers and directors was used to repurchase shares originally 
purchased under the 1998 and 1999 Stock Offer programs. The directors and officers 
participating in these purchases collectively realized pre-tax profits of at least $10.7 million. 

The 2001 Sto rl Wenurchase Program 

57. On May 7, 200 1 the Executive Committee, headed by Georgine and with 
Carabillo-s endorsement, approved a $15 million repurchase of ULLICO stock at the book valu, 
price of $74.87. 

58. The 2001 repurchase program again provided that, ifthe offer were 
oversubscribed, shareholders holding and tendering over 10.000 shares would be prorated, whil 
those possessing less than 10,000 shares would not be prorated provided they tendered all their 
shares. 

59. The 2001 offer was again highly oversubscribed, and resulted in a proration rate 
of 2.657% for holders of more than 10,000 shares. 

60. At least five shareholders holding fewer than 10,000 shares participated in the 
2001 repurchase program and were not prorated, including Luce, who was allowed to redeem 
1.100 of his 1,500 remaining Class A shares under the program without proration, despite the 
requirement that shareholders holding less than 1 0.000 shares needed to tender all their stock 1 

61 In addition to the programs as aforesaid, Georgine and Carabillo, with the 
knowledge and acquiescence of Luce and Grelle, the senior most officers m the company who 
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ation or pension plans in order to obtain windfall profits in 



offiduci 



lose obtained 

ough the 1998 Stock Offer Program and the 2000-2001 repurchase programs, all in violation 
to ULLICO. These included a "Top Hat" Deferred Compensation Plan 
and amendments to ULLlCO's qualified Pension Plan that had the effect of increasing benefits 
under ULLlCO's non-qualified Auxiliary Retirement Benefits Plan. 

The Non-Qualified DeferreH rnmnensalion Plan 
62. On July 27, 1998, the Compensation Committee approved the Non-Qualified 



Deferred Compensation 



1 1, 1998 ("the Deferred Com[ 





Plan, the counterclaim defendant ofiicers 


allowed to defer up to 25% of their base salary ar 


,d up to 100% of their bonuses (thereby 


avoiding any current income tax on the deferred i 


amounts), including incentive awards unde 


Global Incentive Program, and to make "deemed 


investments" of those amounts into one oi 




under the Deferred Compensation Plan w 


not actually invested in the investment aliemativ 


es, which served only as a measure of rem 


the plan participants. One of the investment alie 


malives available to the participants was 


ULLICO stock, as valued each year. 





rgine, Carabillo, Luce and Grelle deferred significa 



i of their i 



lo this plan into a "deemed" investment in ULLICO stock. Specifically. Georgine 

o- ■ H , rm Ian to "invest" all his deferred income in ULLICO stock 



at S28.70 per share. In December 1999, shortly 



through "deemed" purchases of company slocl 

) calculate the ULLICO stock price for the next year (which would be 



lected to m. 



,d Luce, as Georgine had since the beginning of the plan, 
ivestments" inlo ULLICO stock. As a result, Carabillo, 
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Grelle and Luce were "deemed" to have purchased ULLICO slock at $53.94 per share. 
T1,ereafter. between January and May 2000, when the price of ULLICO stock was set at $146.04 
based on the book value as of December 31, 1999, certain of the counterclaim defendant officers 
continued to "purchase" shares through the Deferred Compensation Plan at the price of $53.94 

per share. 

65. Shortly after the ULLICO share price was set at $146.04 in May 2000, based on 
the audited book value as of December 31, 2000, Carabillo, Grelle, and Luce, Shifted their 
"deemed investments" out of ULLICO stock and into other "deemed investments" alternatives. 
As a result, Carabillo, Grelle, and Luce 



. months and realize gains during a period when the real value of ULLICO stock fell 

66 In late 200 1 or early 2002, Carabillo withdrew through a "hardship" distribi 
, his "deemed investments" and deferred income fh>m the Deferred Compensation Plan, 
,ta!ing approximately $606,000. 

67. On March 28, 2003, Grelle withdrew all amounts from his defe^ed compel 

leave" in advance of his termination "for cause." 



>unt. This withdrawal was approved ,nd .uthonzea DV carauu.o, ».,u ^-..... day 



Carabillo wert on "ac 

Auxiliary P>Hr^mi-iit Benefits Plai 



68. By Resc 

. , .- f., n^n^rtc rnmmiilee consisting of the senior officers of 

ULLICO Inc. authorized the creation of a Benefits Comm.nee consis g 



May 5, 1997, the Executive Committee of the Board of 
ition of a Benefits Comminee consisting of the senior o 
ULLICO Inc., including counterclaim defendant officers (the "May 5, 1997 Executive 
Committee Resolution"). Under the May 5, 1 997, Executive Comminee Resolution, the Benefits 
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created or to be created for the benefrt and welfare of the corporation's employees and any 
employees of each of its subsidiaries and affiliates in which the corporation or its subsidiaries 
owns 80% or more of the outstanding stoclc and was to have fall authority for the administrati 
of all such plans and also delegated authority for the administration of all such plans." The 
Benefits Committee was not authorized to amend the terms of the plans themselves. 

69 On or about October 20, ! 999, counterclaim defendant officers, who constitut 
four of the five members of the Benefits Committee, purported to amend the definition of 
"Sponsoring Employee ULLICO Group Compensation" as set forth in the ULLICO Inc. 



Qualified Pension 1 



i restated, to include "regularly established 
annual incentive compensation with no maximum, effective January 1, 2000" (the 
"Amendment"). 

70. As a result of the Amendment, counterclaim defendant ofT.cers' benefits payabi 
under the Auxiliary Retirement Benefits Plan would increase significantly. 

ULLICO Inc. Qualified Pension Plan and Trust. 

fjpnrgine's EiiiDloY n i<-"t Aprcementand Related Agreements 



72. On September 22, 1 999, the Board approved and authorized a five year 
Employment Agreement with Georgine and delegated to the Compensation Committee the 
authority to negotiate the terms and conditions of the contract. 

73, In December 1 999, the Compensation Committee and Georgine entered into a 

.,., ill, »n pffertive date ofOclober 1, 1999. That Agreemen 
five year Employment Agreement with an ettective aaie oi uuuuci i, 

included a provision providing for a Split Dollar Life Insurance Agreemem, which was enter 
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into on February 9. 2000, between ULLICO and the Robert A. and U^ RUa Georgine Life 
Insurance Trust, Ann J. O'Brien, Trustee. 

74 In addition to Georgine's Employment Agreement, on December 17, and again 



, without authorization, approved a 40,0( 

member of th^ 

1 n u«^^ o.,ft rr*>Hit Apreement whereby Geor 
executed a Stock Purchase and Credit Agreement, y 



December 27, 1999, the Compensation Con 

share "bonus" to Georgine; and Georgine and each member of the Compensation Committee 
as allowed to purchase 



ck Purchase and Credit Agreement, Georgine received 40,000 



40,000 shares of Class A stock at S53.94 per share, with a loan from the company of $2,157,600. 

. ,v, i„,nwao<iheforEivenatarateof20%peryear 
According to the terms of the Agreement, the loan was to be forgiven 

for five years, so long as Georgine continued to serve as Chaiiman, President, and CEO. 

shares on or about Februaiy 1 , 2000, although the Stock Purchase and Credit Agreement was not 
fiiUy executed by all parties until May 10, 2000. The Stock Purchase and Credit Agreement also 

ntained a "put" option, allowing Georgine to, with 30 days written notice, require the 
Company to repurchase any portion of the 40.000 shares that no longer represented collateral for 
the loan made under .heAgreemen.,ata"purchase price per share ecualtothePairMarket 
Value " Pursuant to this agreement, on Februaiy 14, 2001. Georgine sold 8,000 shares released 

fmm collateral at $146.04 per share. 

ine sold back to ULLICO on February 



nd Credit Agreement, Georgine 



76. In addition to the 8,000 shares th 

14 2001. under the "put" option of the Stock P: 
hacktoULL,CO,pursuant.ohisowndiscre,io„a,.authority.,2,868sharesofULUCOst 

S146.04 per share,4,000ofwhich were repurchased byULL,COoniu,y20,2000,and the 
balance also on February 14, 2001. 
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77 In the fall of 2000 in order to address the obvious conflict of interest associated 

with Georgine's sales of his stock back to ULLICO through the exercise of "discretion" in his 

favor, Camblllo presented to the Compensation Comntittee an Addendum to Georgine's 

Employment Agreement allowing Georgine to "put" to ULLICO his shares obtained other than 

through the Stock Purchase and Credit Agreement; and the Compensation Comminee approved 

the Addendum. TTie Stock Purchase and Credit Agreement was never brought before the 

Executive Committee or ftill Board. 

78 The existence and terms of the Stock Purchase and Credit Agreement were never 

expressly disclosed to or approved by the entire Board of Directors or Executive Committee; and 

the Compensation Committee lacked the authority to issue stock and was not otherwise 

authorized to enter into agreements with Georgine in addition to the Employment Agreement. 

79. m early 2002, press reports began to appear concerning self-dealing by ULLICO 

corporate insiders, and in April, 2002, former Illinois Governor James Thompson was appointed 

. c ■ 1 r „T to investieate the events surrounding ULLlCO's 1998 and 1 999 
by the Board as Special Counsel to investigate tne events su. lo s 



Global Crossing in' 






the review of thousands of pages of documents. Governor Thompson issued, , 



2002, the "Report of the Special 



,n ULLICO Stock Purchase Offer and Repurchase 



,d Global Crossing Investment" (the "Thompson Report"). One of that Report's 
tain senior ofTicers of the Company, 



findings was that "a forceful argument e: 
principally Georgine and Carabillo, viol; 



ES of loyalty and care to the company." 



er found that Georgine and Carabillo were 
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implementing the stock offer and repurchase programs and . . . benefited from ULLICO 



80. in the aftennath of the Thompson Report, ULLICO became the subject of 

multiple, ongoing, state and federal investigations, including those conducted by the Department 

of Labor, the United States Securities and Exchange Commission, a District of Columbia Grand 

u x^ ^hnd Insurance Administration, and the United States Congress. 
Jury, the Maryiana msurancc /\uuuin3ua..u , 

gl. Following the issuance of the Thompson Report, a number of the Board's 

ULLICO's shareholders elected and installed a new Board of Directors .hat, for the firs, time 
since the 2000 Actual Repurchase Program, had a majority of directors who did not participate in 
of the transactions that were the subject of the Thompson Report. 

82. Georgine resigned on May 8, 2003, shortly before .be new Boaid was installed, 

2003, Carabillo "stepped aside" as Chief Legal Officer, and on May 30, 20( 






.. Grelle resigned on February 25, 2 



etired effect 



83. In May 2003, the new Board appointed former federal judge Abner Mikva as 

f h Th on Report and recommend whether claims should be asserted as 

ult of the events that look place during 1998-2001. After deliberation, Mr. Mikva and his 
imittee recommended to the Board that legal action be instituted, and pursuant to that 
mmpndalion the Board authorized such legal action. 
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M of Fiduciary r»"ty and Unjust Enri 



(Against Georgine and Carabillo) 

84. ULLICO incorporates herein by reference and makes a part hereof the allegations 
of paragraphs 1 through 83. 

85 At all material limes herein, Georgine, in his capacity as a ULLICO director, was 

under statutory and other fiduciary obligations to ULLICO. including, without limitation, those 
obligations set forth in Md. Code, Section 2-405.1(a) to perform his duties as a member of the 
Board (i) in good faith; (ii) in a manner he reasonably believed to be in the best interests of the 
company; and (iii) with the care that an ordinarily prudent person in a like position would use 
under similar circumstances. 

86 At all material times herein, Georgine, in his capacity as an omcer, was under a 
nduciaty duty and other legal obligations to ULLICO, including, without limitation, a duty of 
care, loyalty and obedience, the obligation to ensure legal compliance with all applicable legal 
requirements pertaining to ULLlCO's operations, and the obligation to report to the Board of 
Directors all pertinent information 
may have in those transactions. 



;ompany transactions and any personal inter 
■abillo, in his capacity as Chief Legal Office 



under a fiduciary duty and other legal obligations to ULLICO, including 
duty of care, loyalty and obedience, the obligation to ensure lega comp 
legal requirements pertaining to ULLlCO's operations, and the obligati. 
of Directors all pertinent information concerning company transactions 
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88. Georgine and Carabillo created, designed, sponsored, presided over and 
implemented the 1998 and 1999 Stock Offer Programs, the Actual 2000 Repurchase Program, 
the 2001 Repurchase Program, the 2000 and 2001 discretionary repurchases, the Amendment to 
the Pension Plan and Trust, and the Non Qualified Deferred Compensation Plan. They also 
personally profiled from all of those programs except in the case of Georgine, the Actual 2000 
Repurchase Program and the 2001 Repurchase Program, and in the case of Carabillo, the 2001 

89 As a result of the programs as aforesaid, self-interested transactions took place 

between ULLICO and Georgine and Carabillo and certain other senior officers and directors, 
through which they improperly benefited or profited in money, property or services. 

90. During the period 1 998-2001 and despite their duties and obligations as aforesaic 
Georgine and Carabillo preferred their own interests and those of other insiders over those of 
ULLICO through: 

a. obtaining profits for themselves from improper and self-interested 
transactions and permitting other senior officers and directors to do the 

b. improperly profiting or otherwise benefiting from "deemed investments' 
in ULLICO stock under the Non-Qualified Deferred Compensation Plan 

c. improperly increasing their benefits under the Auxiliary Retirement 
Benefits Plan. 

d. failing to report as required and otherwise withholding and concealing 
from the Board certain information material lo stock transactions and 
corporate operations, including, without limitation, information pertaini 
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to their own self-dealing and that of the other counterclaim defendants; 

and 

failing to disclose lo the Board and ULLICO shareholders the fact, 

substance, import and reasons for the slock offer and repurchase program 

through which they profited, 
a result of their acts and omissions, including, without limitation, those in 
le 1 998 and 1 999 Stock Offer Programs, the Actual 2000 Stock Repurchase 



Program and the discretionary repurchase progran 



i in 2000 and 2001, Georgine and Carabillo 



breached their duties and obligations to ULLICO and also aided and abetted each other in 

92. As a direct and proximate cause of Georgine's and Carabillo's breaches of duty 
and aiding and abetting as aforesaid, Georgine and Carabillo: 

a. profited personally on ULLICO stock transactions in the amount of 
approximately $2.6 million and approximately $720,000 respectively; 

b. permitted other insiders to obtain profits improperly on ULLICO stock 

c. caused ULLICO to become the subject of ongoing state, federal and 
congressional investigations, including grand jury proceedings and 
proceedings before various regulatory agencies, and to spend and conlinu 
to spend large sums of money in response to and defense of those state, 
federal and congressional investigations; 
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d. created potential obligations to other ULLICO employees under the 
ULLICO Qualified Pension Plan and Trust and Auxiliary Retirement 
Benefits Plan; and 

e. otherwise caused ULLICO to engage in a waste of corporate assets. 

93. As a direct and proximate cause of Georgine's and Carabillo's breaches of duties 
and aiding and abetting as aforesaid, Georgine and Carabillo, as well as other senior officers and 

94. As a direct and proximate cause of Georgine's and Carabillo's breaches of duties 
and aiding and abetting as aforesaid, ULLICO has been damaged. 

95. As a direct and proximate cause of their breaches of duty and aiding and abetting 
as aforesaid, Georgine and Carabillo are jointly and severally liable and obligated to ULLICO 
with respect to the following amounts: 

a. their own profits of approximately $3.3 million from stock transactions 
with ULLICO; 

b. profits that were unfairly, improperly, and disproportionately distributed to 
other directors and officers, in the total amount of approximately $10.4 

c. the costs and expenses incurred (including attorney's fees) in connection 
with past, ongoing and any future investigations of ULLICO transactions 
over which these defendants presided and resulting litigation (including, 
but not limited to, this acuon); 

d. all compensation and benefits including bonuses and Global Crossing 
Incentive bonuses received between 1998 and 2001, the period during 
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which they engaged in willful breaches of fiduciary and other duties owed 

to ULLICO, in the approximate amount of $6.1 million; 

those amounts distributed or to be distributed to themselves or others 
under the Non-Qualified Deferred Compensation Plan as a result of the 
"deemed investment" in ULLICO stock; 

those increased amounts ULLICO will be required to pay to other, under 
the Auxiliao- Retirement Benefit Plan as a resuU of Ote Amendment to the 
Qualified Pension Flan and Trust, in an amount to be determined; and 
such other amounts, to be determined, that adequately compensate 



ULLICO for dam 






limitation, damage to its credit and financial rating and reputation. 



96. ULLICO incorporates herein by refere 
ofparagraphsl through 95. 



ensed in the District of Coluir 



prevailing standards of professional care appl 

98. Despite his obligations as afor 
caused ULLICO to engage in improper and u 
transactions and activities, including, withou 
of Incorporation and bylaws. 



ity to ULLICO to provide legal advice in accordance with tne 

icable to lawyers employed as in-house chief legal 



Case 1:06-cv-00080-RJL Document 44-6 Filed 01/18/2007 Page 34 of 50 



Vs a result of his conduct as aforesaid, Carabillo breached the applicable standard 
care and his duties and obligations owed to ULLICO, all to the detriment and 



ULUCO has been damaged in an amount to be determine at ria , 
$20,000,000. 

rmiNT Ill-Br p»rl. «f Fiduciary n.ify; Aiding and Abetlins 
Rr^^r hf^i nf Fiducia ry l>utv and Unjust Enrichment 
(Against Grelle) 

,01 . ULLICO incorporates herein by reference and malces a part hereof the allegations 
of paragraphs 1 through 100. 

,02. AS a result of his position as a senior executive officer and Chief Financial Office 
ofULUCCGrelle was underfiduciatydutiesofcare, loyalty and obedience, and other legal 
obligations to ULLICO, including, without limitation, a duty not to permit or cause corporate 



to benefit or profit from self int 



Ih ULLICO, ai 



bligated to report to the Board of Directors all pertinent information concerning a 



ing company 



As a result of the 1998 and 1999 Stock Offer Programs, the Actual 2000 Stock 
Program and the discretionary repurc 



103. 

lurchase programs in 2000, Grelle improperly 



, . ,f - . , A „„f,;r anrk transactions with ULLICO, w 
participated and profited m self-mterested, uniair siock irai. 



mjuslly en 



104. Asadirectandproxiir 
1998 and 1999 Stock Offer Programs 



,vaste of cotporat 
e cause of his act 



)0 Stock Repurchase Prograr 
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inary repurchase program in 



:ached his duties and obligations to ULLICO 
or aided and abetted such breaches by others or otherwise improperly benefited and profited 
from tainted, unfair and improper stock transactions. 

ULLICO and aiding and abetting such breaches as aforesaid, ULLICO has been damaged and 

injured. 

106. As a result of the events and histonduct as aforesaid, Grelle is obligated, inier 



a, to disgorge and return to the ULLICO an 



connection \ 



1 of the 1998 and 1999 Stock Offer 1 






Repurchase Program and the 2000 discretionary repurchases 

damage or injury to counterclaim plaintiffs that are shown to be a direct and pro> 

any breaches of duty on the part of Grelle. 







ling an 


Ahetting Breaches of FiduciarjLSi 


itvandUnjii' 


it Enn. 



(Against Luce) 

1 07. ULLICO incorporates herein by reference and makes a part hereof the 
of paragraphs 1 through 106. 

1 08 As a result of his position as a senior executive officer of ULLICO, L 
under fiduciary duties of care, loyalty an 



id other legal obligafions to ULLICO, 
use corporate waste, or benefit and profit 



including, without limitation, a auty not to pe„„u o, .. 

from self interested transactions with ULLICO, and was further obligated to report to the B< 
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,09. As a result of the 1998 and 1999 Stock Offer Programs, the Actual 2000 Stock 
Repurchase Program, the 2001 Repurchase Program and the discretional' repurchase programs 
in 2000, Luce improperly participated in and profited from self-interested, unfair stock 
transactions with ULLICO that unjustly enriched him and resulted in a waste of corporate assets. 
1 10. As a direct and proximate cause of his acts and omissions in connection with the 
1998 and 1999 Stock Offer Programs, the Actual 2000 Stock Repurchase Prognam, the 2001 
Repurchase Program and the discretionary repurchase program in 2000, Luce breached his duties 
and obligations to ULLICO or aided and abetted such breaches by others or otherwise 
improperly benefited and profited from tainted, unfair and improper stock transactions. 

, „ .UCO and aiding and abetting such breaches as aforesaid. ULLICO has been damaged and 



1 12. As a result of the events and his ( 
to disgorge and return to the ULLICO any and e 
with or as a result of the 1998 and 1999 Stock C 
Program, and the 2000 discretionary repurchase 
to counterclaim plaintiffs that are shown to be E 
duty on the part of Luce. 



mtsofdamage or injury 
seofany breaches of 



COUNT V- Breach of Employment Agreement 
(Against Georgine, O'Brien and Pacific Life Insurance Oo.) 
1 13. ULLICO incoriwratcs herein by reference and makes a part hereof its al 
th in paragraphs 1 through 1 12. 
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1 14. Under Ihe Employment Agreement, Georgine's duties included those specified in 
ULLICO's by-laws and "such other duties as are reasonable and customary for a chairman of the 
board, president and chief executive officer." 

115. ULLICO's by-laws impose upon Georgine the obligation to make "regular reports 
to the Board of Directors and the Executive Committee on Company operations and 



116. As a result of the events 
discharge his express and implied du 



lid, Georgine failed 






Employment Agreement and his employment relationship with ULLICO, and as a result failed, 
inter aha, to adequately advise the Board and to prevent ULLICO from engaging in actions that 
failed to comply with all applicable legal requirements, all in breach of his express and implied 
contractual duties under the Employment Agreement. 

,17. AS a result of Georgine's acts and omissions as aforesaid, Georgine materially 
and substantially breached his contract of employment with ULLICO. 

as aforesaid, ULLICO had been damaged. 

as aforesaid, ULLICO is entitled to cancel and rescind the Employment Agreement and all 
related contracts, including his Split Dollar Life Insurance Agreement, his Stock Purchase and 
Credit Agreement, and his Agreement dated August 20, 1994, providing certain supplemental 
excess retirement plan benefits, and be discharged of all duties and obligations thereunder, and 

„„.Pments or as part of his employment relationship during the period 1 998-2001 . 
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120 In addition to a disgorgement of the benefits he has received under his 
Employment Agreement, and all related agreements, benefits, bonuses and incentive plans. 
ULLICO is entitled to a declaration that the Employment Agreement, the Stock Purchase and 
Credit Agreement, the Split Dollar Life Insurance Agreement, and related life insurance policy, 
and the agreemem providing supplemental retirement benefits are cancelled and of no further 
effect, that all stock held by Georgine pursuant to those agreements are cancelled and of no 
further validity or effect, that counterclaim plaintiffs have no duties or obligations to Georgine 

that all funds being held related to those agreements are to 
further right, title, interest, or claim to them by Georgine. 



to ULLICO w 



f- nirNT VT - Declarato ry Judgmt 



Benefits I 



(Against Georgine, Carabillo, Grelle and Luce) 

121 . ULLICO incorporates herein by reference and makes a part hereof its allegations 
set forth in paragraphs 1 through 120. 

122 In drafting, adopting and implementing the Amendmentto the Qualified Pension 

Plan and Trust, under which benefits would increase under the Auxiliary Retirement Benefits 

Plan, the counterclaim defendant officers, acting as members of the Benefits Gommittee, 

. ■ c^nlnr fnnrtinn that was reserved for the Board of Directors and therefore beyond 
engaged m a settlor lunction mai wai 

the scope of authority that was delegated to the Benefits Committee. 

123. Section 402(b)(3) of ERISA, 29 U.S.C. § 1 102(b)(3) requires eveo- ERISA 

covered plan to set forth procedures to amend a plan and to identify the persons or emities with 
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124. Under Section 1 1 . 1 of the ULLICO Inc. Qualified Pension Plan and Trust, the 
Board of ULLICO Inc. retains the right to amend that Plan; and under Article 9 of the Auxiliary 
Retirement Benefits Plan, The Union Labor Life Insurance Company retains the right to amend 
the Auxiliary Retirement Benefits Plan. 

125. As a result of their conduct as aforesaid, counterclaim defendant;ofilcers acted 
ulira vires and otherwise breached their fiduciary duties to ULLICO, including Iheir duty of 
loyalty and care, since, in,er alia, each of the members of the Benefits Committee would benefit 
personally from the Amendraem and therefore acted with and in fiirtherance of an interest in 
conflict with their positions as fiduciaries. 

126. As a result of counterclaim defendant officers' conduct as aforesaid, the 
dment is invalid with respect to any claim for benefits payable as a result of the 

Amendment to the members of the Benefits Committee that adopted it. 

1 27. Despite dieir conduct and the invalidity of the Amendment as to any claim for 
benefits by the counterclaim defendant officers as aforesaid, counterclaim defendant officers 
have claimed or are expected to claim that they are entitled to retirement benefits under the 
Auxiliary Retirement Benefits Plan that are calculated with reference to the Amendment. 

128. There is an actual.justiciable controversy between the parties, ripe for 

129. As a result of the conduct of the counterclaim defendant officers, the invalidity of 
the Amendment and the claims or expected claims of the counterclaim defendant officers as 
aforesaid, ULLICO is emitled to a declaration that counterclaim defendant officers are not 
entitled to receive any benefits payable pursuant to the Auxiliary Retirement Benefits Plan as a 
result of the Amendment, and further that they are obligated and responsible for indemnifying 
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ULUCOforanya™.n.Uiso.winbeobr,ga.d.opay.nde.theQuaHf.eaPe,.ioaP,an.nd 



nd the Auxiliary Retirement Benefits Plan as a result of the Amendrnt 



£-.>..nt VTl - declarator y -InHpnienl: The 1 



(Against Georgine and Luce) 

, 30. ULLICO incorporates herein by reference and makes a part hereof its allegations 
set forth in paragraphs 1 through 129. 

,31. The 1998 Non-Qualif.ed Deferred Compensation Plan was enacted without Boartf 
roval and was otherwise administered in violation of fiduciary duties owed lo ULLICO by 
the Benefits Committee on which the counterclaim defendant officers served. 

,32. The counterclaim defendant officers exploited the ULLICO share valuation 
stem adopted in connection with the 1997 Repurchase Program, in a manner and for a purpose 
never intended, such that their manipulation of their Deferred Compensation accounts m an out 
of "deemed investments" in ULLICO stock allowed them to generate "profits" that under the 
circumstances constituted a breach of their fiduciary duties and waste of corporate assets. 

,33. The impact of ULLlCO's investment in Global Crossing stock on the book value 
, .• , t„rt.^rmrhanpes in the value of ULLICO stock that had 

of ULLICO stock resulted m large short-term cnanges 

„ J ,1, f-nmn^n^aiion Committee when it established the 
never been anticipated by the Board, or the Compensation <.,ommuic 

• Di H fh,."rippmed investment" features ofthat program, or the price 

Deferred Compensation Plan ana tne 

H ■ 1997 fo a purpose unrelated to the Deferred Compensation Plan. 



,34. Counterclaim defendant 



i a fiduciaries of ULLICO and the Deferred 



compensation Plan, were underadutyto report ordisclose to the compensation .u ..^.. 

Executive Committee, and the Board of Directors the unintended and unexpected impact 

• s stem had on the benefits available under the Deferred Compensation Plan. 
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Specifically, they were undei 



at the Defe 



structured, allowed for the manipulation of investment options under the Deferred Compensation 
Plan to generate enormous windfall profits for the participants in the Plan through the "purchase" 
and "sale" of ULLICO stock in a manner that allowed participants to realize "pnofits" in a way 
that actual shareholders could not. 

135. The counterclaim defendant officers, as the senior most executives of the 
company, and as a Hduciaries of the Defen-ed Compensation Plan (in their capacity as members 
of the Benefits Committee) were under a fiduciary obligation to disclose to the Board any 
personal benefits that they would or could obtain as a result of the dramatic and unexpected rise 
in ULLICO share value as a result of ULLlCO's investment in Global Crossing stock. 

1 36. Counterclaim defendant officers' failure to disclose and obtain approvals 
regarding the unintended benefits that they would or did obtain under the Deferred 
Compensation Plan was, under the circumstances, a breach of their fiduciary duties to ULLICO 
and the Deferred Compensation Plan, including a breach of their duties of disclosure, loyalty, 
and care, and duty to avoid corporate waste on the part of ULLICO. 

137. As implemented, the benefits under the Deferred Compensation Plan with respect 
to the "deemed investments" in ULLICO stock resulted in the accnial of benefits that, if paid, 
would constitute unjust enrichment, a waste of corporate assets, and a breach of fiduciary duty 
owed to ULLICO and the shareholders. 

unjustly enriched themselves through benefits under an improperly enacted and administered 
; otherwise barred from obtaining any benefits thereunder 






based on "deemed 



in ULLICO sti 
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139. As a result of their conduct aforesaid, ULLICO does not intend to disburse pr 
or benefits to Georgine and Luce from the Deferred Compensation Plan resulting from their 
"deemed" investments in ULLICO Stock. 

140. There is an actual, justiciable controversy, ripe for adjudication. 

141 ULLICO is entitled to a declaration that Georgine and Luce are not entitled t 
distribution of profits or benefits under the Deferred Compensation Plan based on "deemed 
investments" in ULLICO stock, as they claim. 



rOTJNT Vin -Breach of Fiduc 



irn of Profils: Deferred rompensation 
(Against Georgine and Carabillo) 



142. ULLICO incorporates herein by reference and makes a part hereof the allegations 
of paragraphs 1 through 141. 

,43. As a result of the events and conduct as aforesaid, Carabillo is obligated to 
disgorge, return to ULLICO and forfeit the amounts he received through a "hardship" 
distribution he receivedin late 2001 and early 2002 by virtue of his "deemed mvestments m 
ULLICO stock under the Deferred Compensation Plan. 

1 44. In addition to Carabillo's disgorgement as aforesaid, Georgine and Carabillo, 
because of their conduct as aforesaid, are obligated to disgorge or otherwise forfeit to ULLICO 
those amounts of compensation deferred under the deferred compensation plan through which 

,K „ ™nted to obtain improper benefits in breach of their fiduciary duties to ULLICO. 
they attempted to ODiam impiupci ui-ii^.. ^ 

,45. As a result of their conduct aforesaid, Georgine and Carabillo are jointly and 
severally liable for those amounts they arc obligated to disgorge to ULLICO. 
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rniTNT TV - Breach o f Fiduciary Duty and 

Return of Profits: Deferred rnmpensation Plan 

(Against Georgine, Carabillo and Grelle) 



ULLICO incorporates 1 



147. In March 2003, Grelle reque; 



herein by reference and makes a part hereof the allegafu 



id with Carabillo's approval, He 



distribution from the Deferred Compensation Plan in the amount if $732,326.99. 

,48. As a result of the events and conduct aforesaid, Grelle is obligated to disgorge, 
return to ULLICO, and forfeit the amount of distributions he received under the Deferred 
Compensation Plan on March 28, 2003, by virtue of his "deemed investments" in ULLICO stoc 
under the Deferred Compensation Plan. 

,49. As a result of their conduct aforesaid, Georgine and Carabillo aiE jointly and 
severally liable with Grelle for the amounts disbursed to Grelle. 

rOUNT X -neclaratorv Ji 



(Against Georgine) 

150. ULLICO incorporates herein by reference and 
of paragraphs 1 through 149. 



;d August 30, 1994, u 



151. ULLICO and Georgine entered mto an Ag 

"SERP'l. 

1 52. Pursuant to the SERP, ULLICO entered into a trust agreement dated November 5, 
1 994 with First Union National Bank of Virginia (the "Rabbi Trust") and pursuant to that 
agreement, have made deposits over time into the Rabbi Trust, which has a current value in 



Case 1:06-cv-00080-RJL Document 44-6 Filed 01/18/2007 Page 44 of 50 



153 As a result of the events and his conduct aforesaid, Georgine willfiilly engaged in 
a course of conduct that was demonstrably and materially injurious to ULLICO, monetarily or 
othet^ise. This course of conduct by Georgine was not in good faith and was without a 
reasonable belief that it was in the best interests of ULLICO. 

154. As aresult of all of the events and his conduct as aforesaid, Geo.gine would have 
been terminated for cause, through an appropriate resolution of the Board, but for his resignation 
on May 8, 2003 in the face of certain dismissal for cause that precluded and frustrated that 

forfeited any right or entitlement to any benef.ts under the SERP. 

156 Asa result of his conduct as aforesaid, ULLICO is entitled to a declaration that 
Georgine has no rights or entitlement to any benefits under his SERP or related Rabbi Tr.st. 

157. There is an actual and justiciable controversy, ripe for adjudication concerning 



Georgine's rights under his SERP. 



r^o iTMT Yl - nerlaralorv J»dp ..i-nt: Sniit Dollar Life 
(Against Georgine, O'Brien, and Pacific Life I 



158. ULLICO incorporates herein by reference and makes a part hereof the allegation 
ofparagraphsl through 157. 

159. As part of the Employment Agreement, ULLICO and the Robert A. and Maty 



Rita Georgine Life Insurance Trust ei 



into a Split Dollar Life Insurano 



February 9, 2000, pursuant to which Pacific Life Insurance Company is: 
Estate Preserver, Policy No. I A23725 140. 



lin Pacific 
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1 60 As a result of his material breach of his Employment Agreement, his breach of 
fiduciary and other duties owed to ULLICO and ULLlCO's cancellation and rescission of that 
Agreement as aforesaid, Georgine has no right or entitlement to any benefits under the Split 
Dollar Life Insurance Agreement or related insurance policy. 

,61 . As a result of his conduct as aforesaid, ULLICO is entitled to a declaration that 
Georgine has forfeited and is no. otherwise entitled to any benefits under his Split Dollar Life 
Agreement or ri 



nsurance policy, and that ULLICO is entitled to receive any surrender or 
cash value under that insurance policy. 

, 62. There is an actual and justiciable controversy, ripe for adjudication concerning 
ULLICO and Georgine's rights under his Split Dollar Life Insurance Agreement and the related 
insurance policy. 

r-»rr NT XII - Declaralor y .T-d.-nent: Stock Fnrchase and Credit Agreement 
(Against Georgine) 

163. ULLICO incorporates herein by reference and makes a pan hereof the allegations 
of paragraphs 1 through 162. 

164. In February of 200Q, Georgine and ULLICO executed a Slock Purchase and 
Credit Agreement, which purported to transfer 40,000 shares of ULLICO Class A stock to 

ne In consideration for this transfer, and pursuant to the Stock Purchase and Credit 
Agreement, Georgine borrowed $2,157,600 from ULLICO, which was to be forgiven at a rate of 
20% per year, for the next five years, so long as Georgine continued to serve as Chairman, CEO, 
and President. The Stock Purchase and Credit Agreement was conceived as a way to provide a 
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,65. As a result of his breach of fiduciary and other duties owed to ULLICO, Georgine 
has no right or entitlement to any benefits under the Stock Purchase and Credit Agreement. 

166 As a result of his conduct as aforesaid, ULLICO is entitled to a declaration that 
G or ine has forfeited and is not otherwise entitled to any benefits under the Stock Purchase and 
Credit Agreement, that all remaining shares issued and outstanding under the Agreement are 
rescinded and cancelled, and that ULLICO has no fiirther obligation towards Georgine pursuant 
to the Stock Purchase and Credit Agreement. Alternatively, ULLICO is entitled to recover the 
outstanding amount of the loan extended to Georgine under the Stock Purchase and Credit 
Agreement and also the amount previously forgiven. 

, 67. There is an actual and justiciable controversy, ripe for adjudication concerning 
Georgine's rights under the Stock Purchase and Credit Agreement. 

rniTNT XIII - Bre arh of Fiduciary Puty: P&l Loans 
(Against Georgine and Grelle) 

,68. ULLICO inco^orates herein by reference and makes a part hereof the allegations 
of paragraphs 1 through 167. 

,69. On or about February 28, 200 1 , May 3 1 , 200 1 , and October 3 1 . 2001 , Georgine, 
with Grelle-s knowledge and consent, approved, and caused ULLICO to make, a series of loans 

an insurance brokerage and sales agency located in Omaha, Nebraska. 

1 70. At the Umes the loans were made, P&I was owned or controlled by Patrick J. 
Merlz, a nephew of Georgine; and the loans were not supported by appropriate due diligence, 
loan agreements, personal guarantees or other indicia of arms-length transactions. Since the 
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loans were made, P&I has defaulted on the loans, without any repayment of principal, and legal 
counsel for P&l has advised ULLICO that P&I has been dissolved. 

171. As a result of Georgine's and Grelle's conduct aforesaid in connection with the 
P&I loans, Georgine and Grelle breached their duties and obligations to ULLICO. 

1 72. As a direct and proximate cause of their breach of duty aforesaid, ULLICO has 
been damaged and injured. 

WHEREFORE, Plaintiff ULLICO Inc. demands the following relief: 

1 . As to Count I, judgment against counterclaim defendants Robert Georgine and 
Joseph A. Carabillo jointly and severally in an amount to be determined at trial, but m any event 
no less than Twenty Million Dollars ($20,000,000). 

2. As to Count 11, judgment against counterclaim defendant Joseph A. Carabillo in 
an amount to be determined at trial, but in any event no less than Twenty Million Dollars 
($20,000,000). 

3. As to Count 111, judgment against counterclaim defendant John K. Grelle in an 
amount to be determined at trial, but in any event no less than $837,760. 

4. As to Coum IV, judgment against counterclaim defendant James W. Luce in an 

5. As to Count V, judgment against counterclaim defendant Robert A. Georgine in 
an amount to be determined at trial but in any event no less than $6,1 14,226; and a judicial 
declaration that ULLICO is under no further obligation to counterclaim defendant officer 
Georgine as a result of the Employment Agreement, or related agreements, including the Split 
Dollar Life Insurance Policy, the Stock Purchase and Credit Agreement, or the SERP. 
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6. As to Count VI, a judicial declaration that counterclaim defendants Robert A. 

Georgine, Joseph A. Carabillo, James W. Luce, and John K. Grelle are not entitled to receive any 
benefits under the Auxiliary Retirement Benefits Plan based on the Amendment to the ULLICO 
Qualified Pension Plan and Trust, adopted by the Benefits Committee on October 20, 1999, and 
shall indemnify ULLICO Inc. and TTie Union Labor Life Insurance Company with respect to any 

7 As to Count VII, a judicial declaration that counterclaim defendants Robert A. 

Non-Qualified Deferred Compensation Plan based on earnings realized through the "deemed 
investments" in ULLICO stock. 

8. As to Count VIII, judgment as to counterclaim defendants Robert A. Georgine 
and Joseph A. Carabillo jointly and severally in an amount to be determined at trial but in any 
event no less than $1,906,000. 

9. As to Count IX, judgment against Georgine, Carabillo and Grelle jointly and 
■n an amount to be determined at trial, but in any event no less than $732,326.99. 

10 As to Count X, a judicial declaration that ULLICO has no farther financial or 
other obligation, and counterclaim defendart Robert A. Georgine has no rights, entitlements or 
benefits, under the SERP. 

Georgine, or anyone claiming through him, has no right, title or interest under the Split Dollar 
Life Insurance Agreement and related life insurance policy, that such Agreement and related 
policy are cancelled and that any surrender value, cash value or flinds that he accumulated 
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thereunder be returned to ULLICO with no further right, title or interest on the part of 
counterclaim defendant Robert A. Georgine or anyone that claims an interest thcough him. 

1 2. As to Count XII, a judicial declaration that counterclaim defendant Georgine ha 
forfeited and is not othenvise entitled to any benefits under the Stock Purchase and Credit 



Agreement, that al 



:s issued and outstanding under Ihe Agreement are re; 



and cancelled, and that ULLICO has no further obligation towards Georgine pursuant to the 
Stock Purchase and Credit Agreement. Ahematively, ULLICO is entitled to a judgment in the 
amount of$2, 157,600. 

13. As to Count XIII, judgment against counterclaim defendants Robert A. Georgine 
and John K. Grelle jointly and severally in an amount to be determined at trial, but in any event 
no less than $380,000 plus accumulated interest due and owing on the outstanding promissory 
notes from P&L 

14. Such other and equitable relief as the Court may deem appropriate, including set- 
offs, recoupments, and constructive trusts in favor of counterclaim plaintiffs, and prejudgment 
interest and the costs of this Action, including reasonable attorneys' fees. 

MILLER & CHEVALIER CHARTERED 



James A. Bensfield (DC Bar *1 89-084) 
Anthony J. Trenga (DC Bar #218255) 
Mark J. Rochon (DC Bar #376042) 
Matthew T. Reinhard (DC Bar # 474941) 
655 Fiffeenth Street, N.W., Suite 900 
Washington, DC 20005-5701 
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Attorneys for Defendant/Counterclaim 



